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The ques~ion prese~:ed --v jEcis:c~ ~5, ~5 ~: is i~ :~e 2:~E~
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=:~terconnection Agreemen~, ~~E par~ies are ~equired tQ CC~?e!lS~~~

eac~ o~her for ~ranspor~ a~~ :ermina~ion cf ~raffic ~o I~ter~e:

Serv~ce Providers; and if ~~ey are, w~s: relie~ shculd :~e

Ccr:~ission granr? The issue is whe~her the :ra:fic l~ quest:c~,

:S? ~raffic, is local for pur?cses cf ~he aqreemer:~s In ~ues::~~.

According to y.,'i tness Eall, ~!":e lar:g'..lsge of the i~cr lc:iCam
BellSouth Agreement itself makes i~ clear tha: the parties owe each
other reciprocal compensation for the ~raf:ic in question. He
stated that "if a BellSouth c~stomer utilizes a Be:1South telephar.e
exchange service that has a local NPA-NXX and they call a WorldCom
customer that buys a WorldCom telephone exchange service that has
a WorldCom NPA-NXX, that's local traffic." Witness Ball explained
that this is what happens when a BellSouth local customer calls a
WorldCom customer that happens to be an ISP. He pointed out that
there is no exclusion for any type of customer based on what
business the customer happens to be in. Witness Ball noted that
where exceptions were needed for certain types of traffic, they
were expressly included in the Agreement. He argued that WorldCom
understood ISP traffic to be local, and if BellSouth wanted to
exclude ISP calls, it was BellSouth's obligation to raise the issue
at the time the Agreement was negotiated.

Witness Ball stated that "the Agreement is entirely clear and
unambiguous" on the treatment of ISP traffic as local; but if we
determine that the Agreement is ambiguous on this point, the
ambiguities should be resolved by considering:

(1) the express language of the
Telecommunications Act of 1996;

(2) relevant rulings, decisions and orders of
this Commission;

(3) relevant rulings, dec~sions and orders of
the FCC interpreting the Act:

(4) rulings, decisicns and orders from other,
similarly situated state regulatory
agencies; ar.d

(5) Lhe custom and ~sage in ~~e i~dustry.

. -.co
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BellSou~h wit~ess He~~~:~ a=~Eec :~a: :~e contract did ~ot

specify whe:~er :S? :~affic ~a5 i~=:~jed ~~ :~e defin~tion of local
:ra::~c. Wi:ness ~e~drix ar;~ed, hcweve~, :ha: it was WorldCom's
8c:iga:ien ~o raise :he iSS~E in :~e negc:ia:icns. In fact, tr.e
rec2~d shews tha: whi:e Eell~:~:h a~t :he c=~~~cinants all reached
a s):·ecific agree~er.: on tr-,e jefi:-J:..:ien of 2.ccal traffic t.o be
incl:.lded in the ccr.:racts, :-.::r!e e: :he:7! ra:"sed t.he particular
question of what to do with :3? traffic.

According to BellSouth, all t~e cC;i;plainants assumed that
BellSouth agreed to include ISP ~raffic as local. BellSouth
asserts that it cannot be f::rced to pay reciprocal compensation
just because it did not "affir:natively except IS? traffic from the
defini tion of \ local traffic'" in negotiating the Agreement.
BellSouth argues that the existing law at the time the contracts
were negotiated "reflects that it was unreasonable for the
Complainants to blithely assume that BellSouth agreed with their
proposed treatment'of ISP traffic."

It appears to us from our review of the record, however, that
BellSouth equally assumed, and implied in its brief and testimony
at the hearing, that the complainants in fact knew ISP traffic was
interstate in nature. In its brief, BellSouth states that "parties
to a contract are presumed to enter into their Agreement with full
knowledge of the state of the existing law, which in turn is
incorporated into and sheds light on the meaning of the parties'
Agreement." BellSouth witness Hendrix asserted that the FCC had
explicitly found that ISPs provide interstate services. Therefore,
witness Hendrix argued, there was no need for BellSouth to believe
ISP traffic would be subj ec,;: to reciprocal compensation. The
result of this misunderstanding, BellSouth asserts, was that the
parties never had an express ~eeting of the minds on the scope of
the definition of local traffic.

Discussion

Upon review of the language of the agreement, and the evidence
and testimony presented at the hearing, we find that the Agreement
defines local traffic in suc~ a way t~at ISP traffic clearly fits
the definition. Since ISP traffic is local under the terms of the
Agreement, then, a priori, reciDrocal compensation for termination
is required under Section 5. ~- of the Agreement. There is no
ambiguity, and there are no sDecific excecr.ions for ISP traffic.

Since there is no amciguit.y ~~ the langu;ge of the agreement, we
need not ccr.sider any ether ,=vide;lce tc determine the parties'
obligations under the agreeme~:. ~ven if there were an ambiguity

-Co



EXHIBIT C
PAGE 8 OF 2S

ORDER NO. PSC-98-1216-FOF-TP
DOCKET NOS. 971478-TP, 98018';-72, 9804:-:--;'?-,:"50';99-:?
PJl.GE 8

in the language of :~e ag=ee~e~:, ~c~e~e~, :~e c:~er ev~de~ce and
2~gur::ent r:'~ese="1ted c'- :he r>=c.~in9 lEaes tc; t~e serne res'Jlt: the
Dc~-::les i:1tez;ded ~:: :'~cl~je :s?'

of recipr8cal co~pe~satic~

-c0_ :8cal ~:-a:fic

Local vs. Interstate Traffic

The firs~ area ~o exp:ore is ~he par~ies' basis fcr
considering ISP traffic LO be jurisdicLicnally ~ocal or ir.:ersta~e.

Be IlSouth wi tness Hendrix contended ~ha t for reciprocal
compensation to apply, "traffic must be jurisdictionally local."

He argued that ISP traffic is not jurisdic~ionally local, because
the FCC "has concluded that e~hanced service providers, of which
ISPs are a subset, use the local network to provide interstate
services." He added that they do so just as facilities-based
interexchange carriers and resellers use the local network to
provide interstate services. He stated that" [t]he FCC stated in
Paragraph 12 in an:order dated February 14, 1992, in Docket Number
92-18, that:

Our jurisdiction does not end at the local
switch, but continues to the ultimate
termination of the call. The key to
jurisdiction is the nature of the
communication itself, rather than the physical
location of the technology.

Further, according to Witness Hendrix, in its April 10, 1998,
Report to Congress (CC Docket No. 96-45), "the FCC indicated that
it does have jurisdiction to address whether ALECs that serve ISPs
are entitled to reciprocal compensation." We will discuss that
report in more detail below.

,BellSouth does acknowledge in its brief that the "FCC has not
held that ISP traffic is local traffic for purposes of the instant
dispute before the Commission." Nor has the FCC "held that ISPs
are end users for all regulatory purposes~" We agree with this
assessment. , The FCC has not yet decided whether ISP traffic is
subject to reciprocal compensation. While the FCC has determined
that ISPs provide interstate services, it appears that the FCC may
consider these services severable from telecommunications services,
as we explain below. No FCC order delineates exact1 v for what
purposes the FCC intends IS? traffic LO be considered ~local. Bv
~he same token, the FCC has ~ct said that IS? traffic cannot b~
onsidered local for all regulatory purposes. It appears that the

FCC has largely been silent o~ :~e iss~e. This leads us to believe

-c:,
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t:-.e :-:::': ::lte:-:jo2c :.::..- ::-.02 sta:02s :c e:·:e:-::ise j~risdictioll

:c:cc~ :::o2:"-',~ice a8pec:s of IS? ~ra:£ic, unless and ull'til
::ec:.::ec c:r~-e:-\·.:i~e. ~'\:-en t'~:'~:1ess ::endrix agreed that
i~:e~~ea IS? :ra££:c :0 be :=eated as :hough local. He

over the
the FCC
the FCC
did not.

Be~lSou:h con:e:.cs in its brief that there is no dispute that
an :nternet trans~issicn ~ay si~ultaneously be interstate,
inte:-naticnal and ir;t.rastate. Eo2llSouth also contends that the
issue should be resolved in pending proceedings before the FCC.
Those proceedings include one the FCC initiated in response to a
June 29, 1997, letter from t~e Association for Local
Telecommunications Services (ALTS). ALTS requested clarification
from the FCC that ISP traffic is within the FCC's exclusive
jurisdiction. ALTS has also asked the FCC for a ruling on the
treatment of ISP traffic as local.

Regardless o£ what the FCC ultimately decides, it has not
decided anything yet, and we are concerned here with an existing
interconnection agreement, executed by the parties in 1996. Our
finding that ISP traffic should be treated as local for purposes of
the subject interconnection agreement is consistent with the FCC's
treatment of ISP traffic at the time the agreement was executed,
all pending jurisdictional issues aside.

Termination

In its brief, BellSouth places considerable emphasis on the
point of termination for a call. The basic question is whether or
not ISP traffic terminates at the ALEC premises. Witness Hendrix
testified that "call termination does not occur when an ALEC,
serving as a conduit, places itself between BellSouth and an ISP. H

"[I)f an ALEC puts itself in between BellSouth's end office and
the Internet service provider, it is acting like an intermediate
transport carrier or conduit, not a local exchange provider
entitled to reciprocal compensation. H "Thus, the· call from an end
user to the ISP only transits through the ISP's local ·point of
presence; it does not terminate there. There is no interruption of
the continuous transmission of signals between the end user and the
host computers. H BellSouth s'tates in its brief that "the
jurisdictional boundaries of a communication are determined by its
begi~ning and ending points, and the ending point of a call to an
IS? is not the IS? switch, but rather is the database or
info=::1ation source 'to which -ene IS? provides access."
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r'!Clm cC:l:encs ':":5 :::-.:..-::f :!)2: Be2.lSouth ·,·:i :r.ess Hendrix'
'::~sti::1ony ::-.at c '-::.-'.-'. :c _.. Ie:::- :~r::1inates not 2t the local
:Ele~~cne nu~cer, =~t =2:n-::r 2t a cist2nt Inter~et host
~is~nderSt2nds ~he na~ure -- an :~~e=net call. MClm witness
!\"ar~i:;ez com:er,deci ::Ja~ the a.bility of Inter:let users to visit
m~ltiple websites at :3.ny nurr~e= of destinations on a single call is
a clear indication :~at the 5e=vice p=ovided by an IS? is enhanced
service, not teleco~~unicaticns service. According to MClm, this
does not al ter the :;a~ure c: the local call. itihile BellSouth
wculd have one belie~e that :~e call involved is not a local call,
MClm points out that in the case of a rural customer using an IXC
to connect with an ISP, the call "is suddenly two parts again: a
long distance call, :8r which 3ellSou~h can charge access, followed
by an enhanced service. H

BellSouth argues in .1.1:S brief that "in interpreting the
language of a contract, words referring to a particular trade will
be interpreted by~the courts according to their widely accepted
trade meaning. u We agree, but it appears to us that BellSouth then
chooses to ignore the industry standard definition of the word
"termination." The other parties provided several examples of
industry definitions on this point.

WorldCom witness Ball stated that U[s]tandard industry
practice is that a call is terminated essentially when it's
answered; when the customer that is buying the telephone exchange
service that has the NPA-NXX answers the call by--whether it's a
voice grade phone, if it's a fax machine, an answering machine or,
in the case of an 1SP, a modem. H

TCG witness Kouroupas testified that the standard industry
definition of "service termination point" is:

Proceeding from a network toward a user
terminal, the last point of service rendered
by a commercial carrier under applicable
tariffs .... In a switched communications
system, the point at which common carrier
service encs and user-provided service begins,
i.e. the interface point between the
communications systems equipment and the user
terminal eq~ipment, under applicable tariffs.

Witness Kouroupas £u=:he= ex~~=ined tha~ "A call placed over the
public switched Leleco~~unications network is considered
'terminated' when it is delive=ed to the telephone exchange bearing

. -Co
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'.:he called telephone nu",oe:-." Cal':" ter-f.";ination occu!"s \-Jher: a
c:::n:-:ectic:l is established ce:,·,,'een l:1;e cal:'e!" ar:d the telephoi1e
e/:ch=~ge service to which ~he ~ialed telephone numbe!" is assigned,
=ns~e!" supervision is retur~ed, and a call record is generated.
lhis is the case whet~er l:he call is received by a voice grade

Fhone, a fax machine, an ans~ering ~achine, or in the case of an
ISP, a modem. Witness Kou:-c~pas ccntended that this is a widely
accepted industry definition.

MCIm argues in its brief that:

a "telephone call" placed ever the public
swi tched telephone network is "terminated"
when it is delivered to the telephone exchange
service premise bearing the called telephone
number. . . specifically, in its Local
Competition Order (Implementation of the Local
Competition Provisions in the
Telecommunications Act of 1996, CC Docket No.
96-98, First Report and Order, FCC 96-325
(reI. Aug. 8, 1996), i1040), the FCC defined
terminations "for purposes of section
251(b) (5), as the switching of traffic that is
subject to section 251(b) (5) at the
terminating carrier's end office switch (or
equivalent facility) and delivery of that
traffic from that switch to the called party's
premises." MCIm terminates telephone calls to
Internet Service Providers on its network. As
a communications service, a call is completed
at that point, regardless of the identity or
status of the called party.

Witn~ss Martinez testified that n[w)hen a BellSouth customer
originates a telephone call by dialing that number, the telephone
call terminates at the ISP premises, just as any other telephone
call terminates when it reaches the premises with the phone number
that the end user dialed."

Severability

Recent FCC documents have described Internet traffic as calls
with two severable parts: a ~elecommunications service part, and an
enhanced service pa~t. In the May 1997 Universal Service Order at
~789, the FCC stated:

. -e,
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When a sutsc~ibe~ cbtains a connectio~ to an
I~~ernet se~vice p~ovider via voice grade
access to -:he 1=:.:::-1':":::: s,,,i tched r.etwork, that
ccnnection is a -:eleco~~unications service and
is disting~ishable fro~ the Internet service
provider's offe~ing.

In -:;:a:. Report, the ?CC also stated t:'at
pro','ide telecorrununications." (CJj~ 15, 55)
brief that:

ISPs "generally cio not
WorldCom argues in its

The FCC's determination that ISPs do not
provide telecom~unications was mandated by the
1996 Act's express distinction between
telecommunications and information services.

"Telecommunications" is "The transmission,
between or among points specified by the user,
of information of the user's choosing, without
change in the form or content of the
information as sent and received." 47 u.s.c.
Section 153 (48) . By contrast, "information
services" is "the offering of a capability for
generating, acquiring, storing, transforming,
processing, retrieving, utilizing, or making

I

available information via telecommunications,
and includes electronic publishing, but does
not include any use of any such capability for
the management, control, or operation of a
telecommunications system or the management of
a telecommunications service." 47 U.S.C. Sec.
153(20)

WorldCom adds that:

[t)he FCC recognized that the 1996 Act's
distinction between telecommunications and
information services is crucial. The FCC
noted that "Congress intended
'telecommunicatio~s service' and 'information
service' to refer 'Co separate categories of
servicesH despite the appearance from the end
user's perspective that it is a single service
because it may involve telecommunications
component s. (Report to Congress, <Jl<Jl56 , 58)
[Emphasis s~pplied by WorldCom)

.-e,.
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EellScut~ arCUE5 t~a: _. __ =c~plai~a~ts misinterpret the FCC's
decisic~. 3el:So~tj pci~:E c~~ t~a: ~his passage is only
jiscc.;ssi:'g ·.·.':-.e:ner cr ;:ct. :::.3?s shcu':'c make universal service
co~t=ibu:ions. 7ha: is true; bu~ the passage is nevertheless as
5ic~~ficant. an indication o~ ~ow t~e ~cc may view ISP traffic as
the passages 3ellSc~:~ ~as cited.

In its brief, 3el:Scut~ claims :;,at
repudiated" the two-part thec=~.:. 3ellSoL'th

C CC D . - N c' t. 5 ~ ." rto ongress, ·ocKe ... 1'0., -'c- _ , r.pr~_ .LU,

FCC stated:

the FCC "specifically
cites the FCC's Report
1998, 11220. There the

..

We make no determi~aticn here on t.he question
of whether competitive LECs that serve
Internet service providers (or Internet
service providers that have voluntarily become
competitive LEes) are entitled to reciprocal
compensation for terminating Internet traffic.

That issue, which is now before the [FCC],
does not turn on the status of the Internet
service provider as a telecommunications
carrier or information service provider.
[emphasis supplied by BellSouth]

BellSouth claims that this means the FCC believes the
distinction is "meaningless in the context of the FCC's pending
reciprocal compensation decision." The other parties point out,
however, that it is not at all clear what the FCC means in this
passage. It appears to us that the FCC is talking here about the
status of the provider, not. about the severability of the
telecommunications service from the information service. Indeed,
in the same report, the FCC brought up the severability .notion, as
discussed above.

BellSouth also argues that the severability theory is
contradicted by the FCC's description of Internet service in its
Non-Accounting Safeguards Order {Implementation of the Non
Accounting Safeguards of Sections 271 and 272 of the Communications
Act of 1934, As Amended, Firs: Report and Order and Further Notice
of Proposed Rulemaking, CC Docket No. 96-149 (released Dec. 24,
1996), note 291), where the F:: states:

The Inter~et is an interconnected global
network of thousands of interoperable packet
switched networks that use a standard
protocol ... :0 enable information exchange. An

"-
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end user :-:-.ay cbtc:,:-. access r.c :he Interne:
:: r om a n ~ :"": L E r:: e t =€: ~v .i ::e != ~ 0 v .i j e r , by us i n9
8ial-~? ::~ dedicatEe aCCESS LO connect LO the
Interne'( service ;:::-cvider's p:-ccessor. The
Internet service p~cvicer, :r. :urn, connects
the end user to an ~~terneL tackbone provider
that carries trc::ic to c~d f~om other
Internet host sites.

BellSouth claims that tr.e significance of this is that cal~S

to ISPs only transit through 'Lhe ISP's local point of presence.
Thus, the call does not terminate there. In support of this
conclusion, BellSouth mentions several other services, such as
Asynchronous Transfer Mode (ATM) technology, that use packet
swi tching. BellSouth makes the point that the jurisdictional
nature of a call is not changed through the conversion from circuit
switching to packet switching.

BellSouth also discussed an example where an end user made a
long-distance call to access voice mail. In that case the call was
an interstate call, and the FCC found that it did not lose that
interstate character upon being forwarded to voice mail. Petition
for Emergency Relief and Declaratory Ruling Filed by BellSouth
Corporation, 7 FCC Red 1619 (1992), aff'd, Georgia Public Service
Commission v. FCC, 5 F. 3d 1499 (11th Cir. 1993). We do not
comprehend BellSouth's point. By that logic, if a local call is
used to access an information service, it follows that the entire
transmission would be local. In yet another case cited by
BellSouth, the FCC found that interstate foreign exchange service
was interstate service, and thus came under the FCC's jurisdiction.

New York Telephone Co. --Exchange System Access Line Terminal
Charge for FX and CCSA Service, Memorandum Opini~n and Order, 76
FCC 2d 349 (1980). Once again, it is difficult to discern
BellSouth's point. We do not find this line of argument at all
persuasive.

BellSouth further argues that ~[t)he FCC has long held that
the jurisdiction of a call :'s determined not by the physical
location of the communications facilities or the type of fac:'lities
used, but by the nature of 'Lhe traffic that flows over those
facili ties. " This, too, is :: perplexing argument in light of
BellSouth's claims that the distant location of the host accessed
over the Internet makes ISP traffic interstate, and that the nature
of IS? traffic as ei~her teleco~~unications or information service
is irrelevant.
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As me~:ionej atcve, W~:~~55 Hendrix did admit that "the FCC
ir.tcnded :cr l5::- :.ra:fic tC ::-= ':reat.ed' as local, regardless of
jcrisdicti0~." ~e e~~hasize= :~e word treated, and explained that
tr-.c fCC "CH:: :1C: s=.y thet : ..... e traffic h'as :'ocal but that the
:ra:~ic would be treated as ::=21."

FPSC Treat;nent

oellSouth dis~:sses C~~~ission Order No. 21815, issued
September 5, 1969, i~ Docket ~o. 880423-T?, Investigation into the
Statewide Offering of Access to the Local Network for the Purpose
of Providing Information Services, as an interim order. In that
order, the Commissic::l found ::'1at end user· access to information
service providers, which include Internet service providers, is by
local service. In the proceeding, BellSouth's own witness
testified that:

[C) onnections to the local exchange network
for the purpose of providing an information
service should be treated like any other local
exchange service. (Order 21815, p. 25)

The Commission agreed with BellSouth's witness. The Commission
also found that calls to ISPs should be viewed as jurisdictionally
intrastate local exchange calls terminating at an ISP's location in
Florida. BellSouth's position, as stated in the Order, was that:

calls should continue to be viewed as local
exchange traffic terminating at the ESP's
[Enhanced Service Provider's] location.
Connectivity to a point out of state through
an ESP should not contaminate the local
exchange. (Order, p. 24) (ISPs are a subset of
ESPs. )

In this case, Witness Hendrix claimed that Order -21815 was
only an interim order that has now been overruled. He could not
identify any Commission order establishing a different policy; nor
could he specify the FCC cr:::er thct supposedly overrules the
Florida Commission oreer. Fur:~er, and most importantly, BellSouth
admitted that this definition ~ad not been changed at the time it
entered into its Agreements.

It is clear that the treatment of ISP traffic was an issue
long before the parties' Agreement was executed. We found, in
Crder I~o. 218~5, as discussec =.bove, that such traffic should be

. - -" .....-_.-- ._--~---
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treated as local. 30~h Wo=l~:om a~~ 3e:l~c~~h clear:y ~e~e a~are

of ~~is decision, and we presu~e ~ha: :~ey cc~sidered i: ~~en they
e~Ie~ed into ~hei= Agreement.

Intent cf Parties

In determining what was t~e parties' inte~t ~hen they exec~ted

their contract, we may consider circums~a~ces that existed' at the
time the contract was entered into, and the subsequent actions of
the parties. As WorldCom argues in i-:s brief, "the inten-: of the
parties is revealed not just by what is said, but by an analysis of
all the facts and circumstances surrounding the disputed issue. u

In James v. Gulf Life Insur. Co., 66 So.2d 62, 63 (Fla. 1953) the
Florida Supreme Court cited with favor Contracts, 12 Am.Jur. § 250,
pages 791-93, as a general proposition concerning contract
construction in pertinent part as follows:

Agreements must receive a reasonable
interpretation, according to the intention of
the parties at the time of executing them, if
that intention can be ascertained frqm their
language Where the language of an
agreement is contradictory, obscure, or
ambiguous, or where its meaning is doubtful,
so that it is susceptible of two
constructions, one of which makes it fair,
customary, and such as prudent men would
naturally execute, while the other makes it
inequitable, unusual, or such as reasonable
men would not be likely to enter into, the
interpretation which makes a rational and
probable agreement must be preferred ... An
interpretation which is just to both parties
will be preferred to one which is unjust.

In the construction of a contract, the circumstances in existence
at the time the contract was made should be considered in

ascertaining the parties' intention. Triple E Develooment Co. v.
Floridagold Citrus Coro., 51 50.2d 435, 438, rhg. den. (Fla. 1951).
What a party did or emitted to do after the contract was made may

be properly considered. Vans Agnew v. Fort I~yers Drainage Dist.,
69 F.2d 244, 246, .£!!g. den., (5th Cir.). Courts may look to the
subsequent action of the parties to determi~e the interpretation
that they themselves Dlace cn the contractual lancuaoe. Brown v.
~inancial Service Cor~., IntI., 489 F.2d 144, 151 (5th~ eir.) citing

LaLow v. Ccdomo, 101 So.2d 390 (Fla. 1953).

-co
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As ncted above, Sec::c~ :.~C of ~he Agreement defines local
::-c::,:,c. T!":e defir.:'ticr, c;:;:-ears te· be careful:')' d:-ah'!'1. Local
:~:.::.:.c lS said tc ::e cc:'ls i::'et,oJeen :\,'0 0:- more service users
:::ea~:~g N?A-NXX des:';naticns ~ithin :he local calling area of the
in=~~benr LEC. It i~ explai~ed that local traffic includes traffic
: :- a c:. : i O:i a 11 Y' refe r ~edtcas "10cal call i ng" and as" EAS . " No
~e!'1~:on is made of IS? traffic. Therefore, nothing in Section 1.40
sets ISP traffic apa=t fro~ local traffic. It is further explained
:hat all other traffic that o=iginates and termir.ates between end
use:-s within the LATA is toll traffic.

As evidence cf its intent, BellSouth argues that the
interpretation of a contract must be one consistent with reason,
probability, and the practical aspect of the transaction between
the parties. BellSouth contends that it was "economically
irrational for it to have agreed to subject ISP traffic to payment
of reciprocal compensation." BellSouth claims it "had no rational
economic reason to" have agreed to pay reciprocal compensation for
the ISP traffic, because ... such assent would have likely guaranteed
that BellSouth would lose money on every customer it serves who
subscribed to an ISP served by a complainant."

In an example provided by BellSouth, a BellSouth residential
customer subscribes to an ISP that is served by an ALEC. The
customer uses the Internet for two hours per day. This usage would
generate a reciprocal compensation payment to the ALEC of $36.00
per month, assuming a 1 cent per minute reciprocal compensation
rate. A Miami BellSouth customer pays $10.65 per month for
residential service. Thus, BellSouth would pay $25.35 per month
more to the ALEC than it receives from its customer. BellSouth
claims that this unreasonable result is proof that it never
intended to include ISP traffic as local for reciprocal
compensation purposes.

Not all parties receive reciprocal compensation of 1 cent per
minute. The MCIm Agreement specifies a rate of $0.002 per minute,
not $0.01. In this case, using BellSouth's example, the total
reciprocal compensation would be $7.20. MCIm points out in its
~rie= that the contract containing the $0.01 rate is one to which
3ellSouth agreed. They argue that \\ [w]hether BellSouth agreed to

this rate because they mistake~ly thought that a rate five times
higher than cost wO:.lld give it some competitive advantage, or
whether BellSouth ag:-eed tc i~ without thinkina at all, it is not
:he '.::ommission's role to p:-orec't 3ellSouth fro~ itself."

-..
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that
to be

rates
ISP's

ISP by
local,

In SUDoort of i:s posit::~ ths: :S? ~~affic was inte~ded

treated as local the ':.;=-eeme:;~, :..:c!:":'cCcm points out
2ellSouth cna!:"ges i:s own IS? ~us~omers :'=~al business llne
fer local telepho~e excha~;e service :hat enables ~he

cus~omers within tte local ca::i:;g area to connect with :he
means of a local ca~:. Such =alls are ra:ed and billed as
not Loll.

MCIm also points out tha: 3ellSouth treats calls to ISPs that
are its customers as local calls. BellSouth also offers its own
ISP customers service out 0: its local exchange tariffs. MCIm
asserts that while it treats its own custc~ers one way, BellSouth
would have ISP customers of t~e ALECs treated differently.

Besides BellSouth's treatment of its own ISP customers'
traffic, there is nothing in the part~esl agreements that addresses
the practical aspect of how to measure the traffic. As TCG points
out in its brief, BellSouth failed to take any steps to develop a
tracking system to separately account for ISP traffic. The TCG
contract was entered into in July 1996, but BellSouth did not
attempt to identify ISP traffic until Mayor June of 1997. If the
agreement did in fact exclude ISP traffic from the definition of
local traffic, and thus the reciprocal compensation provisions of
the agreement, it would be necessary to develop a tracking system.

The evidence indicates that the tracking system currently used by
BellSouth is based on identifying the seven-digit nuffiber associated
with an ISP. Absent that, as BellSouth witness Hendrix conceded,
BellSouth must rely on estimates.

Intermedia also points out in its brief that:

If ISP traffic is not local as BellSouth
contends, it would have been imperative for
the parties to develop a system to identify
and measure ISP traffic, because there is no
ready mechanism in place for· tracking local·
calls to ISPs. The calls at issue are
commingled with all other local traffic and
are indist~nguishab:e from other local calls.
If BellSouth inte~ded to exclude traffic

terminated to ISPs :rom other local traffic,
it would have needed to develop a way to
measure traffic that dis:inauishes such calls
from all ether types of loc~l calls with long
holding ti",es, suer. as calls to airlines and

-..
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r. c t e 2. :-e s e :- ",' iE ion s , a ;;d ba !'"] ks . I n fa c t , the r e
is nc s~ch agreed-~~cn system in place today.

~his is perhaps the ~cs~ telling aspect of the case.
~Ell~cuth ~ade no effort to separate out ISP traffic from its own
~i~~s until the May-June 1997 time frame. WorldCom argues in its
erie: that BellScuth's "lack cf action is especially glaring given
Mr. Hendrix's acknowledgment that there are transport and
termination costs associated with calls terminating at an ISP."
?:-icr to that time, BellScuth may have paid some reciprocal
compensation for IS? traffic. Witness Hendrix admitted, "We may
have paid some, I ",'ill not sit here and say that we did not pay
any. " The other parties made no effort to separate out ISP
traffic, and based on their position that the traffic should be
treated as local, this is as one would expect. In some cases the
contracts were entered into more than a year before this time
period . .-It appears from the record that there was little, if any,
billing of reciprocal compensation by the ALECs until just before
BellSouth began to investigate the matter. It was the receipt of
the bills for considerable amounts of reciprocal compensation that
triggered BellSouth's investigation of the matter, and its decision
to begin removing ISP traffic from its own bills. If these large
bills were never received, would BellSouth have continued to bill
the ALECs for reciprocal compensation on ISP traffic? There would
have been no reason for BellSouth to investigate, and therefore no
reason for them to start separating their own traffic. Under the
circumstances, we have difficulty concluding that the parties all
knew that ISP traffic was interstate, and should be separated out
before billing for reciprocal compensation on local traffic, as
BellSouth contends.

Impact on Competition

The potential impact of BellSouth's actions on local
competition is perhaps the most egregious aspect of the case. As
witness Hendrix testified, The Telecommunications Act of 1996
"established a reciprocal compensation 'mechanism to encourage local
comce~ition." He argued that "The payment of reciprocal
compensation for ISP traffic would impede local competition." We
are wore concerned with the adverse effect that BellSouth's refusal
to pay reciprocal compensation could have on competition. We agree
with this assessment by TCG wi~ness Kouroupas:

'-c.

..........-_ ....._.__.....~. ---
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~~~Cs may well ~i~ :~hE: ~~r~et seg~e~ts frc~

::: ::...::: ': 5 . - e c en:: :':':":e :: ~ :. 5 C C cur s -: he:;: LEC,
\~:th its ~rea::er rescurces 8verall, :s cole :c
fabricate a dispute h'i t:-, ;'.LECs out cf :,'ho':'e
cloth a~d thus :'~VOKe costly regulatory
processes, local cc~peti:::cn could be stymied
for many years.

Conclusion

We think the question of ",,·nether ISP traffic is local or
interstate can be argued both ~cys. While it appears that the FCC
may believe Internet usage is an interstate service, it also
appears that it believes that it is not a telecommunications
service. The FCC itself seems to be leaning toward the notion of
severability of the information service portion of an Internet call
from the telecommunications portion, which is often a local call.
Further, the FCC has allowed ISPs to purchase local service for

provision of Internet services, without ever ruling on the extent
to which the "local" characterization should apply. Indeed, as
recently as April, 1998, the FCC itself indicated that a decision
has not been made as to whether or not reciprocal compensation
should apply. Thus, while there is some room for interpretation,
we believe the current law weighs in favor of treating the traffic
as local, regardless of jurisdiction, for purposes of the
Interconnection Agreement. We also believe that the language of
the Agreement itself supports this view. We therefore conclude on
the basis of the plain language of the Agreement and of the
effective law at the the time the Agreement was executed, that the
parties intended that calls originated by an end user of one and
terminated to an ISP of the other would be rated and billed as
local calls; else one would expect the definition of local calls in
the Agreement to set out an explicit exception.

Even if we assume for the sake of discussion that the parties'
agreements concerning reciprocal compensation can be said to be
ambiguous or susceptible of different meanings, the parties'
conduct at the time ef, and s~bsequent to, the execution of the
Agreement indicates that they intended to treat ISP traffic as
local traffic. None of the parties singled ISP traffic out for
special treatment during their negotiations. BellSouth concedes
that it rates the traffic 0: its own ISP customers as local
traffic. I: would hardly be :~st for BellSouth to conduct itself
in this way while treating WorldCom differently. Moreover,
BellSouth made ;.0 a'[te:::~-::. t::. separaLe ou: IS? traffic frem its
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biL.s to t:-:e .~:LECs un~':'':'' . - decided i: did r:ct \oJant to pay
:eci~rcca':" ccspens2ticn fer ~~~ traffic to the ALECS. BellSouth's
~c~c~c: subsequent ~v ::-:e A~reemen't \\2S fer a long time consistent
w':'::-: :~e interpre'tation of Section 1.40 urged by WorldCom. A party

_ contract cannot be permitted ~o impose unilaterally a
different ~eaning than the o~e shared by the parties at the time of
exec~tion when it later beccmes enlightened or discovers an
Gnintended consequence.

BellSouth states in i'ts brief 'that "the Corrunission must
consider the extant FCC orders, case law, and trade usage at the
'time the par~ies negotiated and exec1..:ted the Agreements." We
have. By its mm standards, BellSouth is.found wanting. The
preponderance of the evidence shows that BellSouth is required to
pay WorldCom reciprocal compensation for the transport and
termination of telephone exchange service local traffic that is
handed off by BellSouth to WorldCom for termination with telephone
exchange service end users that are Internet Service Providers or
Enhanced Service Providers under the terms of the WorldCom and
BellSouth Florida Partial Interconnection Agreement. Traffic that
is terminated on a local dialed basis to Internet Service Providers
or Enhanced Service Providers should not be treated differently
from other local dialed traffic. We find that BellSouth must
compensate WorldCom according to the 'parties' interconnection
agreement, including interest, for the entire period the balance
owed is outstanding.

The Teleport/TCG South Florida-BellSouth Agreement

Local traffic is defined in Section 1.0. of the Agreement
between BellSouth and TCG as:

any telephone call that originates and
terminates in the same LATA and is billed by
the originating party as a local call,
including any call terminating in an exchange
outside of BellSouth's service area with
respect to which BellSouth has a local
interconnection arrangement with an
independent LEC, with which TCG is not
directly interconnected.

This Agreement was en'tered into by the parties on July 25,
:;96, and was subsequently 2?proved by the Commission in Docket No.
9E02€2-TF. ~nder TCG's Dr'~y Aareement with BellSouth, ISP traffic
was :reated as local. -

-c.
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The delive~y =~ ::c~l :~~ffi= bet~een part~es

5hall te ~eci~rcca: and c2~~e~sa:ion will be
mutual acccrding the prc'isic:;s of tr.:s
.:>,greement.

Each par~y will pay ~he o:~er for :erminati~g

its local :ra:fic c~ the c~her's ~etwork the
local interconnec:.ion rates as set forth in
Attachment 3-1, i:1corpora:ed herein by this
reference.

No exceptions have been made to the definition of local traffic to
exclude ISP traffic. The facts surrounding this Agreement, and the
arguments made by the parties, are essentially the same as the
WorldCom Agreement, and we will not reiterate them here. Our
decision is the same. The preponderance of the evidence shows that
BellSouth is required to pay TCG reciprocal compensation for the
transport and termination of telephone exchange service local
traffic that is handed off by BellSouth to TCP for termination with
telephone exchange service end users that are Internet Service
Providers or Enhanced Service Providers under the terms of the TCG
and BellSouth Florida Partial Interconnection Agreement. Traffic
that is terminated on a local dialed basis to Internet Service
Providers .or Enhanced Service Providers should not be treated
differently from other local dialed traffic. We find that
BellSouth must compensate TCG according to the parties'
interconnection agreement, including interest, for the entire
period the balance owed is outstanding.

The MCI-Be11South Agreement

The Agreement between MCI and BellSouth defines local traffic
in Attachment IV, Subsection 2.2.1. That subsection reads as
follows:

The parties shall bill each other reciprocal
compensation at ~he raLes set fcrLh for Local
Interconnection ~~ ~n1S Agreement and the
Order of the FPSC. Local Traffic is defined
as any telephone call that originates in one
exchange and terminates i:-; either the same
exchange, a corresponding E:xtended Area
(EAS) excha!1ge. The terms Exchange and EP.S
exchanges are defi~ed or-a specified in Secticn

-Co
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A3 of Bel!Scu~h'5 ~~ne~al ~~bs=~ibe~ Ser~ice

Tar.:ff.

~~c: wit~ess I~artine: tes~l:~e= ~hat ~o e>:cE~~i=~ to t~E ~efinition

of local ~raffic was s~gges:ed by 6ellSou~h. Mer a~9ue5 i~ its
~rief that" lilf BellSouth ~a~~ed a Far~icu:ar excep~icn :0 :he
general definition 0: local :~=ffic, it had ar. cbligatic~ :0 raise
i"t."

The facts surrounding this Agreement, and the arg~~ents made
by the parties, are essentially the same as the WorldCom Agreement,
and we will not reiterate them here. Our decision is the same.
The preponderance of the evicence shows that BellSouth is required
to pay Mcr reciprocal compensation for the transport and
termination of telephone exchange service local traffic that is
handed off by BellSouth to MCI for termination with telephone

.' exchange service end users that are Internet Service Providers or
Enhanced Service Providers under the terms of the MCI and BellSouth
Florida Partial Interconnection Agreement. Traffic that is
terminated on a local dialed basis to Internet Service Providers or
Enhanced Service Providers should not be treated differently from
other local dialed traffic. We find that BellSouth must compensate
Mel according to the parties' interconnection agreement, including
interest, for the entire period the balance owed is outstanding.

The Intermedia-BellSouth Agreement

The Agreement with Intermedia defines Local Traffic in Section
1(0) as:

any telephone call that originates in one
exchange and terminates in either the same
exchange, or a corresponding Extended Area
Service (EAS) exchange. The terms Exchange,
and EAS exchanges are defined and specified in
Section A3 of BellSouth's General Subscriber
Service Tariff. (TR 142-143)

The portion rega~ding reciprocal compensation, Sec~ion IV(A)
star.es:

The delivery of local traffic between r.he
parties shall be reciprocal and compensar.ion
will be mutual according to the provisicns of
this .!;greement. (T? :'43)
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~2C~ par~; will ;ay t~e ~ther party for
:e=~i~2ti~= i~s leesl traff~c on ~he other's
~e~~o~~ the :ocal ~~:erconnEc:ion rates as set
:cr:h in .::'.:tachme:-.~ B-1, by this reference
incorporated herei~.

The eVldence shows that no exceptions were made to the
definition of local traff~~ to exclude ISP traffic in the
Intermedia-BellSouth Agreeme~t. The facts surrounclng this
Agreement, and the ar;uments ~ade by t~e parties, are essentially
the same as the ,~orldCom Agreement, and we will not reiterate them
here. Our decision is the same. The preponderance of the evidence
shows that BellSouth is required to pay Intermedia reciprocal
compensation for the transport and termination of telephone
exchange service local traffic that is handed off by BellSouth to
Intermedia for termination with telephone exchange service end
users that are Internet Service Providers or Enhanced Service
Providers under the terms of the Intermedia and BellSouth Florida
Partial Interconnection Agreement. Traffic that is terminated on
a local dialed basis to Internet Service Providers or Enhanced
Service Providers should not be treated differently from other
local dialed traffic. We find that BellSouth must compensate
Intermdia according to the parties' interconnection agreement,
including interest, for the entire period the balance owed is
outstanding.

Based on the foregoing, i~ is

ORDERED by the Florida Public Service Commission that under
the terms of the parties' Ir.~erconnection Agreements, BellSouth
Telecommunications, Inc. is required to pay Worldcom Technologies,
Inc., Teleport Communications Group Inc./TCG South Florida,
Intermedia Communications, Inc., and MCI Metro Access Transmission
Services, Inc., reciprocal compensation for the ·transport and
termination of telephone exchange se~vice that is terminated with
end ~sers that are Internet Se=vice Providers or Enhanced Service
Providers. BellSouth Teleco~~~nications, Inc. must compensate the
comp:ainants according ~o ~he i~terconnec~ion agreements, including
interest, for the en~ire peri~d the balance owed is outstanding .

.:.t. :s furthe~

ORDSRED that these docy.e:5 shall be closed.

-----_......__ .._--
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By CEDER c: :he
Dav 2f SectE~bEr,

15th

/5/ Blanca S. 3av6

BLANCA S. BArO, ~irector

~ivision of Records and Re?orti~g

~his is a facsimile copy. A signed
copy of the order may be obtained by
calling 1-850-413-6770.

(SEAL)
,- MCB

NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW

The Florida Public Service Commission is required by Section
120.569 (1) , Florida Statutes, to notify parties of any
administrative hearing or judicial review of Commission orders that
is available under Sections 120.57 or 120.68, Florida Statutes, as
well as the procedures and time limits that apply. This notice
should not be construed to mean all requests for an administrative
hearing or judicial review will be granted or result in the relief
sought.

Any party adversely affected by the Commission's final action
in this matter may request: 1) reconsideration of the decision by
filing a motion for reconsideration with the Director, Division of
Records and Reporting, 2540 Shumard Oak Boulevard, Tallahassee,
Florida 32399-0850, within fifteen (15) days of the issuance of
this order in the form prescribed by Rule 25-22.060, Florida
Administrative Code; or 2) judicial review by the Florida Supreme
Court in the case of an electric, gas or telephone utility or the
First District Court of Appeal in the case of a water and/or
wastewater utility bv filine a ~otice of aoneal wi~h the Director,
Division of Records ~nd rep~r~i~g and fili~g a ccpy of the notice
of appeal and the filing fee with the apprcpria1:e court. This
fili;.g must be completed withi~ ~hirty (30) days after 1:he issuance
of t~is order, pursua~t to Ru:e 9.110, :lorida Rules of Appellate
Procedure. The notice of ac~eal ~us~ te i~ t~e form 5DEcified in
Rule 9.900(a), :lorida RulE~·~: Ap?E~la:e Procedure..

-Co
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""''T[~N[' "I~;\-"i\o": n~~~nll\,CC-'

?'\ancy White, Esq.
~<ancy Sims

BellSouth Telecommunications, Inc.
150 South .Monroe Street
Room 400
Tallahassee, FL 32301

Re: DeJri'and for Payment of Reciprocal Compensation

Dear Misses White and Sims:

Demand is made that BeIlSouth Telecommunications, Inc. pay to Intermedia
Communications Inc. Twenty-Three Million, Six Hundred Seventeen Thousand, and lbree
Hundred Twenty-Nine Dollars ($23,617,329.00), which represents the reciprocal compensation
payments due and owing to Intennedia in Florida as ofNovember 30, 1998, under the
interconnection agreement between BelISouth and Interinedia dated July 1, 1996, as amended.
Reciprocal compensation amounts accruing after November 30, 1998 will be submitted to you
for payment in a separate demand letter.

Intennedia's right under its interconnection agreement to receive compensation
from BellSouth for the transport and tennination of local calls, including those calls destined to
Internet Service Providers, has been confumed by the Florida Public Service Commission in its
Final Order Resolving Complaints, Oider No. PSC-98-1216-FOF-TP, Consolidated Docket Nos.
971478-TP, 980184-TP, 980495-TP and 980499-TP (issued September 15, 1998). That Order
states, in relevant part:

ORDERED by the Florida Public Sen'ice Commission that under the
ternlS of the panies' Interconnection Agreement, BellSouth
Telecommunications, Inc. is required to pay \VorldCom Technologies,
Inc.. Teleport Communications Group Inc./TCG South Florida, Intennedia
Communications Inc., and MCI Metro Access Transmission Sen1ices, Inc ..
reciprocal compensation for the transport and tennination of telephone
exchange service that is terminated with end users that are Internet Service
Providers or Enhanced Sen'ice Providers. BellSouth

-~
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Te1ecoll1munications. Inc. must compensate the complainallls according to
the illiercOJU1ection agreements. including interest, for the entire period the
balance owed is outstanding. (Order at 22.)

Please forward the aforementioned amount, on or before January 12, ]999, to
Intemledia ConU11Unications Inc., P.O. Box 915238, Orlando, Florida 32891-5238. You may
direct any inquiries concerning this demand lener to the undersigned counsel. Intennedia
reserns the right to pursue other legal options in the e\·ent BellSouth fails to timely comply with
this demand lener.

Sincerely,

INTER.\fEDIA COMMUNICATIONS INC•

By: ~u,J~
Patrick Wiggins-~

Its Attorneys

cc: Walter D'Haesleer
Martha Brown, Esq.
Heather Burnett Gold, Esq.
Julia Strow
Steve Brown
Jonathan E. Canis, Esq.
Enrico C. Soriano, Esq.

DCOI/SORIE.'u9~~3 1
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BEFORE THE FLORI~A ?UBLIC S~?V!CE C~~MISS~O~

In re: Complain~ o~ WcrlcC:~

Technolcgies, I:",c. a':;c':";;~-:

=·ell.3ou[h Telecc;r~wnL::-:ica'"C.':'~:-.EI

=~C. for breach c! ~er~s =~

f:crida ?artial ~n~erconnec-:::~

A~reement under Sec-:ior.s :5:
a;,d 252 of the
Telecommunications Act of
and request for relief.

In re: Complaint of Telepor-:
Communications Group Inc./T:~

South Florida against BellSc~-:h

Telecommunications, Inc. fc=
breach of terms of
interconnection agreement under
Section 252 of the
Telecommunications Act of 1996,
and request for relief.

In re: Complaint of Intermedia
Communications, Inc. against
BellSoutp Telecommunications,
Inc. for breach of terms of
Florida Partial Interconnection
Agreement under Sections 251
and 252 of the
Telecommunications Act of 1996
and request for relief.

In re: Complaint by MCI Metro
Access Transmission Services,
Inc. against BellSouth
Telecommunications, Inc. for
breach of approved
interconnection agreement by
failure to pay compensation fer
certain local traffic.

DOCK~T NO. S30184-TP

DOCKET NO. 980495-TP

DOCKET NO. 980499-TP
ORDER NO. PSC-99-0758-FOF-TP
ISSUED: April 20, 1999

-..
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The following Cc~~iss~c~~~s

matte:-:

JOE G~~:IA, Cha~r~an

J. :=:RR',{ D::.~SCN

SliS.::.N F. CLAR:<
JUL::.~ 1. J'O:'E~SC:\

E. LEON JACOBS, J~.

ORDER DENYING MOTION FOR STAY PENDING APPEAL

.' BY THE COMMISSION:

BACKGROUND

On October 15, 1998, BellSouth Telecommunications, Inc.
(BellSouth) filed a Notice of Appeal of Commission Order No. PSC
98-12l6-FOF-TP, issued September 15, 1998, in the complaint dockets
referenced above. BellSouth has appealed the Commission's decision
to the United States District Court for the Northern District of
Florida, pursuant to 47 U.S.C. section 252(e) (6). In Order No.
PSC-98-1216-FOF-TP, the Commission determined that BellSouth was
required by the terms of its interconnection agreements to pay
reciprocal compensation to WorldCom Technologies, Inc. (WorldCom),
Teleport Communications Group, Inc. . (TCG), Intermedia
Communications, Inc. (Intermedia), and MClmetro Access Transmission
Services, Inc. (MClm) for the transport and termination of calls to
Internet Service Providers (ISPs). At the time BellSouth filed its
Notice of Appeal with the Commission, it also filed a Motion for
Stay Pending Appeal of Order No. PSC-98-1216-FOF-TP. WorldCom,
TCG, Intermedia and MClm filed a Joint Response in Opposition to
the ~otion for stay on Octobe= 28, 1998. No party filed a request
for oral argument.

We addressed BellSouth's ~otion at our March 30, 1999, Agenda
Conference. We determined tha~ Be:1South had :ailed to demonstrate
tha-c a stay pending appeal is we:rranted. (;'Ur reasons for that
determination are set forth te~ow.



EXHIBIT E
PAGE 3 OF 9

ORD~R NO. PSC-99-0758-FOF-T?
OOC:<::TS NOS. 971478-TP, 980~8~-TP, 980495-TP, 980499-:'E='
F.n.G~ 3

=::CI~IC':'J

3e~lSo~~h conte~ds tha~ i~ is entitled to an a~~omatic stay
;:~:-..::..no ":iud:'cial reVie\\l purs·...:a!1t to Rule 25-22.061 (1) (a), Flerida
.:::.d~.i:-;istrative Code, because the Cormnission I s order en appeal
.. i r,\"21 ves a refund of moneys LO customers." In ~he al ternat l ve,
BellSouth contends that we should grant its motion pursuant to Rule
25-22.061(2), Florida Administrative Code, because i~ has raised
serious questions, ackno'vJ2.edged in our Order, about the
jurisdictional nature of ISP ~raffic. BellSouth also con~ends that
it ~ill be irreparably harmed if we require it to pay ~he

complainants charges for transport and termination of traffic to
ISPs, because millions of dollars are at stake. BellSouth suggests
that it may not be able to recoup some of the payments to the
complainants if it ultimately prevails on appeal. BellSouth argues
that the delay in implementation of the Commission's order will not
be contrary to the~public interest or cause substantial harm to the
complainants, because BellSouth has already placed monies due to
WorldCom under the Order in escrow, and will be able to return the
amounts owed to the other complainants as well, when the appeal is
final. Finally, BellSouth contends that it will not be necessary
to require BellSouth to post a bond or issue some other corporate
undertaking as a condition of the stay, as Rules 25-22.061(1) (a)
and 25-22.061(2), Florida Administrative Code, permit.

The Complainants urge us to deny the motion for stay for three
reasons. First, they claim that we do not have authority to grant
a stay pending review of a case in the Federal District Court.
Second, they argue that if we determine that we do have the
authority to grant a stay, BellSouth is clearly not entitled to one
under Rule 25-22.061(1) (a), Florida Administrative Code, because
the refund in question here is not due to "customers", as the rule
contemplates. Third, they contend.that BellSouth is not entitled
to a stay pursuant to the discretionary stay available under Rule
25-22.061(2), Florida Administrative Code. They argue that
BellSouth is not likely to prevail on appeal, and will not suffer
irre?arable harm if the stay is not granted. They contend that
I:.1r-cher delay will harm the development of competition and the
pL:blic interest.

Authority to Grant a Stay Pending Appeal

The Telecommunications i".C~ of 1996, at 47 U.S.C. § 252 (e) (6),
~~ovides that determinations cf state commissions made under the
p~o\'isions of section 252 ar~ =~viewable in an appropriate Federal
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